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COMMENTARY
The Justice-at-a-Price Guys Take Aim at Arbitration
By WILLIAM K. SLATE II 

Under the guise of "consumer advocacy," a small group of trial lawyers is waging a well-financed legislative campaign that would make it much harder for some people to get access to justice in California. Legislators must defeat the measures, which are headed for final votes in the Senate.

Dispute resolution services--including arbitration, mediation and conciliation--offer individuals and businesses a way to resolve disputes quickly, fairly and cost-effectively outside of court. In California, these services are well regulated and supported by the courts. For many Californians, alternative dispute resolution is their only chance to be heard.

Arbitration is especially important because the right to trial by jury is increasingly available only to those who have unlimited resources to spend on years of litigation or those who have spectacular, headline-worthy claims.

The high cost of justice shuts out as many as 100 million Americans from the legal system, according to the American Bar Assn. A survey of employment lawyers indicated that a prospective plaintiff needed to have a minimum of $60,000 in provable damages before an attorney would even take a case. Moreover, in our already overburdened civil justice system, it takes an average of 2 1/2 years for a case to get to a jury--if it gets there at all.

Arbitration has provided an alternative to this slow and expensive justice system. Currently, under procedures established by the American Arbitration Assn., a not-for-profit, public service organization, the total fee charged to the individual in a business-to-individual arbitration is $125 for claims under $10,000; or half of the arbitrator's fee, capped at a maximum of $375, for claims between $10,000 and $75,000. If the case is settled before a hearing, the individual pays no fee.

Furthermore, appearing without an attorney in arbitration is much easier than in litigation, as the parties do not have to navigate the evidentiary hurdles, motions and discovery that often define court proceedings. This allows many people to represent themselves and avoid lawyers' fees. If need can be proved, the arbitration services are offered for reduced amounts or for no fee at all.

But the measures proposed by a few trial attorneys, if passed and signed into law by Gov. Gray Davis, would create roadblocks that would make arbitration impractical. These roadblocks include exposing those who provide arbitration services to lawsuits if one of the parties isn't pleased with the outcome (judges are immune from such lawsuits) and forcing the organization that provides arbitration services--rather than the business involved in the dispute--to bear the costs of the procedure if the individual is unable to pay.

The system of alternative dispute resolution in California is not without its flaws. But the overreaching legislation proposed by anti-arbitration trial lawyers to remedy these problems would create a windfall for trial attorneys, further tax California's civil court system and force those who cannot afford it into expensive and lengthy litigation.

*

Government Plan May Make Private Up to 850,000 Jobs 

The Bush administration said that it would place nearly half the federal civilian work force up for competition from private contractors in coming years. http://www.nytimes.com/2002/11/15/politics/15PRIV.html?todaysheadlines
/7/l8/04 – sun, la: civil serviced has morphed into u.s. inc.
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BOSTON — For two decades, Congress has been engaged in a bipartisan effort to shrink the size of government. But today, although fewer people appear on federal payrolls, more people than ever work for the U.S. government. 

This seeming paradox has been achieved by hiring private contractors to perform many of the tasks previously performed by federal employees. And although it may not have resulted in a true downsizing of government, it has radically transformed the way public services are provided.

The war in Iraq has turned the spotlight on the shift. Government contractors are working in Iraq as prison interrogators, bomb defusers and armed bodyguards for U.S. officials. They've landed lucrative contracts to rebuild infrastructure and to feed American troops. And some of them have paid dearly for their service. 

Paul Johnson, beheaded last month by Islamic militants in Iraq, worked as an engineer for Lockheed Martin. The four Americans whose bodies were mutilated by a mob in Fallouja worked for Blackwater Security, a "strategic support" firm that, among other things, was responsible for protecting U.S. administrator L. Paul Bremer III. More than 100 other contract employees, including about 40 Halliburton employees, have lost their lives while driving trucks, cooking dinner or cleaning up damaged oil wells. This year, the United States will spend $275 billion — more than 10% of the federal budget — buying goods and services from private contractors, often through contracts never fully opened to competitive bidding. Much of this work will be poorly managed and inadequately monitored, and yet private contractors have become indispensable to the workings of the government. 

Nobody knows exactly how many contractors the government employs. Paul Light of the Brookings Institution estimates that the federal budget funds a "shadow government" of nearly 6 million contractors, about half of them in defense. That means contractors outnumber civil servants and military personnel by a ratio of 2 to 1.

In Iraq, there are at least 50,000 private security contractors working for KBR (a Halliburton subsidiary), Bechtel, Kroll, Blackwater and others. In some cases, U.S. companies have recruited these workers from the ranks of mercenaries in Chile, South Africa and other countries. 

Contractors are so integral a part of U.S. government operations that it is hard to imagine federal agencies running without them. They provide support services, like processing claims and running computer systems. And they do more exotic jobs: gathering top-secret intelligence for the CIA, investigating fraud and abuse, building warships and helicopters and launching weather satellites. It was a government contractor who issued student visas to two Sept. 11 hijackers — and notified a Florida flight school of the issuance six months after they crashed their planes into the World Trade Center. 

The privatization juggernaut was launched by Ronald Reagan, who took aim at what he felt was a bloated federal workforce. The mission has been embraced by every subsequent administration and, in 1998, was codified by Congress with the Federal Activities Inventory Reform Act. The law requires government agencies and departments to publish an annual accounting of which tasks under their auspices "are not inherently governmental functions" and could therefore be put out to private bid. President Bush has made implementation of this law a cornerstone of his management agenda. 

But perhaps it is time to stop and ask some questions. 

First, how much does it matter that contractors are motivated by different incentives than civil servants? Whether they are giant corporations like Bechtel and General Electric or individual security guards who can earn $16,000 a month in Iraq, contractors are driven by making money. It is unrealistic to assume that they will be motivated by the same concern for the public interest as civil servants or soldiers. The current system relies on civil servants to manage contractors and hold them accountable. But — as has become painfully evident in Iraq — few civil servants, even in the military, have the training or skills to do this effectively. 

Second, does the taxpayer get value for money? One of the main reasons for outsourcing is that the private sector is widely assumed to be more efficient. But in Iraq, much of the $21 billion being spent on reconstruction is going to high-priced foreign contractors rather than low-cost local labor. As Rep. Henry A. Waxman (D-Los Angeles) has pointed out, non-Iraqi contractors charged $25 million to repaint 20 police stations — a job that the governor of Basra claims could have been done by local firms for $5 million. 

Third, where do we draw the line on which jobs are so "mission-critical" that they simply must be done by government employees? In some areas, the risks of losing control may well outweigh budgetary considerations — as, say, in the interrogation of military prisoners. But the pendulum has swung so far in favor of contracting out that departments typically even hire outside companies to perform audits of other government contractors. 

In Iraq, this issue is compounded by contractors' murky legal status. Under the Geneva Convention, they are noncombatants, but many of those working in Iraq carry arms and work as paramilitary security forces, or they are involved in training military security forces. Employees from at least two military contractors (CACI of Arlington, Va., and Titan of San Diego) are being investigated for their possible role in alleged torture at Abu Ghraib prison. The CACI contract has riled the procurement community because it was not even purchased directly by the Pentagon but was part of a larger contract negotiated by the Department of the Interior to provide computer network solutions. 

Finally, how should this large and growing army of workers be managed? The rules governing how and what the government buys are designed to ensure fair competition. But more than half of government contracts are awarded without full competition, according to Taxpayers for Common Sense, a nonpartisan budget analyst. Giant contractors have become adept at gaming the system. Once firms win big contracts — often using low-ball initial cost estimates — the government becomes so dependent on their services that it's almost impossible to get rid of them. 

This trend toward privatization of government is likely to accelerate even more. At the Department of Defense, 50% of civilian military workers will soon be eligible to retire. Many of those retirees, still in their mid-50s, will end up in the "revolving door," working for contractors after their obligatory one-year abstinence from government-related work. 

The war in Iraq is proving to be a wake-up call regarding the role of contractors. Last month, the Senate approved amendments to the 2005 defense appropriations bill that would place controls on the Pentagon's use of outside companies. But that's unlikely to be enough. 
It is time to stop the hypocrisy of claiming to shrink government while hiring an ever-larger contingent of private contractors. If these employees are performing work crucial to the function of government, then we should integrate them more fully into the government workforce — with the same responsibilities and benefits as other government employees.   #

/l/l4/05 – nyt - The British Evasion
By PAUL KRUGMAN
Britain's 20-year experience with the privatization of its retirement system is a cautionary tale Americans should know about.  #
Critics of Goldsmith’s tenure as Indianapolis mayor dubbed him “ambition in a suit.” This ambition was checked when Goldsmith lost his ’96 gubernatorial bid. Recently Goldsmith joined the corporate law firm of Baker & Daniels, where he specializes in government affairs. Although Goldsmith’s wife, Margaret, is Dan Quayle’s cousin, Goldsmith backed Bush well before Quayle withered on the primary vine. In early ’99, Goldsmith signed on as a top domestic policy advisor to Bush and Goldsmith and Pioneer Al Hubbard hosted an early Bush fundraiser in Indianapolis. After Goldsmith was first elected mayor in ’91, he drew national attention for preaching the gospel of privatizing a raft of city services. Critics said it opened the flood gates of political contributions from private vendors seeking city contracts. Goldsmith’s privatization zeal mellowed some after the department that maintained city vehicles convinced him to let it bid against the private sector for its job. The bureaucrats submitted the winning bid and then proceeded to deliver the service even cheaper than what they had bid. Still, Goldsmith’s failed rally cry on the gubernatorial campaign trail was, “I’ve been CEO of Indianapolis. I want to privatize all of Indiana.”

/more by him - http://www.whitehouse.gov/news/releases/20010130-5.html 

/l/23/05, nyt - Florida Offers a Bold Stroke to Fight Medicaid Cost
By RICK LYMAN
Gov. Jeb Bush of Florida is proposing changes to Medicaid that would allow private companies, not the state, to decide the scope and extent of services.

/2/20/05 – w post - The Risks in Personal Accounts 
NEWLY ELECTED to a second term and possessed of a mandate to cut the "nanny state," Margaret Thatcher set out in 1984 to privatize Britain's state...

----------------- - - - - 

Reining in Charter Schools 
With thousands of charter schools up and running in about 40 states, the problem has turned out to be too little state oversight, not too much.  5/9/06     nyt

These Guns for Hire 
By TED KOPPEL
If there are personnel shortages in the military, what's wrong with having civilian contractors?

Justice Derailed 
By BOB HERBERT
Indifference to injustice in the criminal justice system is so pervasive, and so difficult to counteract, as to seem part of society's DNA.

/Is Justice Served?

  Hundreds of judges have deserted the bench to enrich themselves in a system of private arbitration. The arena is largely unregulated and tilted, many say, in favor of big business and against the litt

By Eric Berkowitz, Eric Berkowitz is the legal editor for the Los Angeles Daily Journal. He has written for LA Weekly and the Associated Press.
October 22, 2006 

After nine years of hearing family law cases in her Santa Monica courtroom, Jill Robbins was tired—tired of schlepping files home every night, tired of yapping litigants who didn't really understand the process, tired of not being appreciated, tired of earning the equivalent of a junior lawyer's pay.

"I wasn't enjoying myself," Robbins says, with considerable understatement.

ADVERTISEMENT

About the same time, a number of retired judges were telling Robbins about the piles of money she could make by hiring herself out to wealthy couples looking to resolve their divorces quietly.

"They said, 'Oh my God, there's so much business out here; if you're thinking about it, this is the time,'" she recalls.

Not only did Robbins think about it, at least two attorneys remember her talking about it—openly from the bench. They say that, shortly before giving up her commissioner's robe in 1995, Robbins announced during a hearing that she had turned in her resignation and would be starting in private practice in about two months. Then, they add, Robbins asked the lawyers who were present to keep her in mind.

Apparently, many have. Robbins is now one of the city's top private family law judges, commanding $600 an hour. Her cases have included the Brad Pitt/Jennifer Aniston split and Charlie Sheen's breakup with Denise Richards.

Robbins denies soliciting business in her courtroom. "That would have been improper," she says. "I did not do that." But Robbins allows that word of her departure might have gotten out. People were calling to hire her, she acknowledges, even before she left government service.

It's no mystery why. The pay-for-justice phenomenon extends nationwide, generating hundreds of millions of dollars in business a year. (Nobody has an exact figure.) But it's most prevalent in California, where a largely unregulated private system now handles more commercial cases than do the courts, according to some in the industry.

In fact, Robbins is one of hundreds of judges who have abandoned the bench to enrich themselves by working in the private sector. Among them are four former California Supreme Court justices who settle disputes for arbitration companies that hawk them like merchandise. Stephen Reinhardt, who sits on the federal appellate court in Los Angeles, once compared such marketing to "the rivalry between Alka-Seltzer and Pepto-Bismol."

The effect of all this is threefold. First, it has meant that a large number of cases are being decided out of public view, leaving no record or legal precedent for others to follow. Second, it has left the courts—with its overload of cases and myriad other challenges—without some of its most experienced jurists. Meanwhile, many of the best have walled themselves off behind what is, in effect, a gated community.

Now, if you're rich, you not only can afford to send your kids to the best schools and obtain the best healthcare and employ the best lawyers, but you can hire the best judges too. Says California Supreme Court Chief Justice Ronald George: It's a "two-track system of justice—one for people who can decide which trial service they want and which judge they will pick" while "others stand at the end of the line."

"We're doing the luxury spa," adds former judge and arbitrator Richard Hodge, "rather than the public swimming pool."

Not that the less-well-heeled don't find their way into the private arbitration arena. Which brings up my third point: Large companies are using arbitration to diminish many hard-won consumer rights.

Through boilerplate clauses buried in take-it-or-leave-it contracts, those who sign up for medical care, credit cards and other essential services are being forced to go into arbitration if they have a beef, thereby relinquishing the protections of the courts and the law. A 2004 study by Stanford law professor Deborah Hensler and Rand Corp. researcher Linda Demaine found that more than 55% of consumer contracts have such clauses, leaving the public at the mercy of private judges who can rule with almost no accountability.

And take a guess: When private judges are deciding between a big company and you, which way do you think they tend to lean?

Until his retirement in 2004, Mitchell Shapiro was one of the city's leading franchising attorneys. I practiced law with him for six years in the 1990s. Long afterward, he worked at a large firm representing a franchise chain in an arbitration against an individual franchisee.

"You're not going to lose," Shapiro says one of his partners assured him. The firm sent the arbitrator so much business, the partner explained, "he has never decided against us." Sure enough, Shapiro says, "on a very close case he came down in our favor."

Outsourced justice bears little resemblance to what goes on inside the system. A big reason is this: Public judges are assigned work randomly and have no stake in the cases they preside over. By contrast, private judges are chosen by the parties involved—and it's often the one with the most leverage that really makes the call. That changes the calculus considerably.

"Private judging is an oxymoron because those judges are businessmen. They are in this for money," says J. Anthony Kline, a state appellate justice in San Francisco. "In this state, there are tens of thousands, probably hundreds of thousands and, for all I know, millions of disputes that are being resolved by decision makers who are not truly independent."

If they try to be, the risk is clear: They may not get hired again.

"I have had an insurance company that very noticeably did not hire me further after I ruled against them in arbitration," Hodge says. "You would have to be unconscious not to be aware that if you rule a certain way, you can compromise your future business."

In 2002, California passed a law requiring arbitration companies to make detailed disclosures about the cases they administer. The idea was to assure consumers that arbitration providers weren't favoring repeat users—namely businesses. However, a 2004 report by the California Dispute Resolution Institute, a private research group, found that because the disclosures have been incomplete, the core question of "whether a 'repeat user bias' exists in consumer arbitration cannot be addressed."

Some, though, have little doubt what the numbers would show. As one private judge put it to me: "There's an inclination on the part of 'neutrals' to know where their bread is buttered. They're going to be neutral, but they'll be more neutral for some than others."

From 1985 to 2004, when I was an attorney representing a mix of businesses and individuals, I saw a steady increase in the number of cases going into "alternative dispute resolution," a catchphrase including both private arbitrations and mediations (in which the "neutrals" try to cajole the parties to settle).

And, believe me, it wasn't all bad. ADR often provided a more streamlined process, which I welcomed. Because the proceedings were held outside the courts, I didn't have to follow a bunch of complicated—and often needless—rules. What's more, private judges could be counted on to give me and my opposing counsel something all too rare in the harried courts of California: their full attention. Rather than our case being part of a crammed docket, it was treated as if it were the only one in the world.

That's a huge selling point for someone like Jill Robbins. Sitting in the conference room in her husband's Westside law office, the perfectly coiffed, Prada-bagged 60-year-old touts the high level of service her clients receive. "They're going to get my undivided time," she says. "There are no interruptions. You don't get that when you're in the court system."

Robbins also prides herself on keeping her mouth shut. "You're talking famous people, you're talking people who have a lot of money, you're talking people who just don't want other people knowing their business." In the confines of a law office, "you have a better chance of privacy than you have when you're walking down the halls of the courthouse."

Still, as time wore on and the private-judging industry grew, I began to focus on something else: Judges were going to unsavory lengths to land good positions. In the mid-1990s, I remember, I was defending a reluctant Brentwood property seller against a buyer. After the buyer refused to answer five deposition questions, I filed a motion to compel discovery. It was an important motion, but pretty routine.

When it came up for a hearing, Superior Court Judge Lawrence Waddington said he wouldn't decide it himself but, instead, would refer the matter to a private arbitrator. As I remember it, he said something like: "I can see that you guys aren't getting along. You need a discovery referee."

I replied that we didn't, but Waddington didn't budge. He ordered us to hire a private referee, and we wound up with one represented by a company called Judicial Arbitration and Mediation Service, or JAMS. The deposition questions finally got answered as a retired judge sat in the room, watching us and racking up billable hours. A few weeks later, as I sifted through a stack of junk mail at my office, I spotted an announcement from Waddington. He had joined JAMS and was now himself available for hire. I shook my head.

Waddington told me recently that JAMS was wooing him six months before he retired, offering him a $100,000 advance against his fees. He says he never meant to benefit JAMS when he referred out my motion, and that his clerk would have worked off a list of private judges that could have come from any company. But at the same time, he adds, "JAMS was the only game in town." Waddington is still there, pulling in $400 an hour.

Congress enacted the Federal Arbitration Act in 1925, making arbitration agreements enforceable like other contracts, and arbitration has long been a tool in labor disputes. But it wasn't until the 1970s that private judging began to take hold more generally, thanks to a prominent Los Angeles attorney named Hillel Chodos.

Chodos found himself working on a case about a business deal gone bad between some lawyers and their client—a matter so complicated that he thought it needed a level of focus the courts couldn't provide. So he and his opposing counsel found an obscure rule allowing a retired judge to return to the bench temporarily to hear their case.

Retired judges would sometimes act as arbitrators back then, Chodos says, but most charged little or nothing. Chodos and the other lawyer "concluded, innocently enough, that it wasn't fair to ask him to serve when we were getting hundreds of dollars an hour," Chodos recounts, so they paid him "lawyer's wages."

The judge "was like a kid with a new toy," Chodos says. "He never made any money on the bench. It was a brand-new idea. He kept giggling about it."

Soon, word got out. "This is exactly what created the industry," Chodos says. "I feel like I created a Frankenstein."

A monster it has indeed become. As the courts got ever more crowded in the 1980s and '90s—when it would often take five years for a civil case to wend its way to trial—the demand for alternatives intensified. Services such as JAMS popped up to meet it.

The growth of the industry was also fueled by a series of court opinions that broadened the range of cases available for arbitration and cut off challenges to arbitration awards. In a crucial 1992 decision, Moncharsh vs. Heily & Blase, the state Supreme Court held that an arbitrator's award can stand even if it is legally wrong and causes "substantial injustice."

The result is that California now has a second legal system in which arbitrators "can rule on the basis of the tea leaves," Hodge says. "The fact is that arbitrators make mistakes . . . and there is no appeal if I make a stupid or diabolical mistake, or one that is made in bad faith. The parties are on their own."

Four years after the Supreme Court handed down its ruling in Moncharsh, the opinion's author, former state Chief Justice Malcolm Lucas, went to work for JAMS. He charges $6,500 a day, according to a company fee schedule dated January 2006. Former Justice Edward A. Panelli, who also signed the decision, is now at JAMS too. His rate: $7,500 a day.

Many in the ADR industry are reluctant to talk about the ins and outs of what they do. Not Lucie Barron.

Perhaps that's because the Australian-born owner of Los Angeles-based ADR Services isn't an attorney. A voluble single mother of seven, Barron isn't one to wrap herself in a lot of high-minded talk about justice.

"The whole business of resolving disputes is market-driven," she says. And when marketing judicial talent, it pays to have judges on your roster with name recognition. "We fight like crazy over the highly regarded judges. If people tell you we don't, it's not true."

Barron's company represents about 85 retired judges. In 12 years, she has built her firm into an ADR "supermarket." Some of her private judges make $1 million a year, after Barron takes a 25% to 28% cut.

In recent years, the courts have applied certain restrictions to sitting judges looking for private jobs, but Barron says they still find each other. She researches prospects to determine what "market segment" they might fit into. Some judges won't ever work, she explains, because they "think they are a lot better liked and respected than they really are."

Barron meets the judges—sometimes in their courtrooms—to make her pitch. She also teaches them how to improve their prospects when they go private, advising them to collect lawyers' business cards for mailing lists, cultivate a reputation for settling cases and raise their public profile. One thing she doesn't do is tell cranky judges to be pleasant to lawyers. After all, she says, it goes without saying: "If you want to try to get business, you have to be good to the people who are going to be your clients."

Of course, it's tough to stay too grouchy as a private judge, what with all the cash you're raking in. Most California judges make $150,696 annually—hardly chump change, but not much more than starting lawyers at big firms receive. Top-tier private judges, by contrast, charge as much as $10,000 a day.

"The financial aspect of it is amazing," says David Rothman, a retired judge who now makes $600 an hour. "I never made any money as a judge or a lawyer."

For some, it's simply too much to turn their backs on. "I've had some judges tell me that there's nothing they would rather do than stay in their public position," says George, the chief justice, "but they have a responsibility to put their kids through college, and they can't do it as a judge."

Long-standing judges also have a pension plan that encourages retirement. If they reach age 60 and have served for 20 years, they are eligible for most of their salary. If they stay longer, they still pay into the plan, but with no added benefits. The diminishing returns of public service have fostered a culture in which many judges feel as if they're "passing through the system on their way to better-paying jobs," Reinhardt, the federal appellate judge, said in a speech.

It is a transition made with little shame. Arbitrator Norman Brand recalls one retirement party announcement for a judge going into private arbitration. The invitation, he says, was covered in dollar signs.

If there was ever a tool for consumers to level the playing field against the largest corporations, it's the class-action lawsuit, whereby a bunch of relatively small claims against a company are pooled into a single massive case. But in recent years, companies have figured out a way to try to immunize themselves from this threat: They've inserted prohibitions against class actions into their arbitration agreements.

The practice has not come without controversy. Declaring that contractual restrictions on class suits are "inappropriate," JAMS announced in 2004 that it would start to "ensure fairness" by ignoring such prohibitions and letting class arbitrations go forward. But then Citibank, Discover Card and American Express fought back, writing JAMS out of their arbitration accords.

Within a few months, JAMS reversed itself and announced that it would decide class actions on a case-by-case basis in each state. California now prohibits restrictions on many class arbitrations. Other states, notably New York and Delaware, let companies bar them.

John "Jay" Welsh, JAMS's general counsel, denies that the company changed its policy under pressure. He also says that consumer cases are a small percentage of JAMS's business, so the firm wasn't concerned about losing Citibank, Discover Card and American Express as clients. (Representatives for the credit card companies declined to comment.)

During the same period, another industry giant called the American Arbitration Assn. also appeared to give in to at least one company trying to bar class arbitrations. When it looked like it was going to allow a class action against AT&T, the telecommunications company's lawyers wrote to AAA President William K. Slate II. The March 2005 letter referred to the "exodus" of clients from JAMS and implied that the AAA would also lose business if it let the class action proceed.

The AAA later reversed itself and barred the class action against AT&T. Slate told me that he doesn't recall the case. The AAA's general counsel, Eric Tuchmann, declined to comment, but notes that the firm administers many class arbitrations.

As I dug deeper and deeper into the world of private judging, I came across no shortage of horror stories from people who found themselves, often unwittingly, caught up in arbitration.

There was, for instance, Connie Nagrampa, who got into a tussle with MailCoups Inc., a Massachusetts company she served as a franchisee selling direct-mail advertising. Her agreement with MailCoups included a clause requiring the arbitration of disputes, and after Nagrampa's business failed, the company tried to recover $80,000 it said it was owed.

Nagrampa lives in the Bay Area, but MailCoups initiated the arbitration against her in Los Angeles. California law generally requires that people be sued near their homes, but that standard doesn't apply in arbitrations. Nagrampa protested that she had too little money to travel, but rather than move the proceedings closer to her, the private judge at AAA transferred it farther away—to Boston. The AAA arbitrator then held the hearing without Nagrampa and ruled against her, awarding MailCoups $165,000. No explanation was given in the arbitration decision.

The five-year-old case is still circulating in the appellate courts, with no end in sight. "I got the feeling by the way I was treated that I was going to lose no matter what," Nagrampa says. "I just think the little guy has no chance in arbitration."

Then there was Eve Curtis. In 1999, the jewelry designer received a notice with her MBNA credit card bill saying that unless she objected immediately, all disputes would be arbitrated through an outfit called the National Arbitration Forum. Most people simply discard these envelope stuffers, but Curtis actually read it and sent in an objection.

When MBNA later started an arbitration against her for allegedly unpaid bills, she reminded them that she had rejected arbitration. The arbitrator entered a $28,000 award against her anyway. She was able to undo the ruling only after lengthy legal proceedings, according to documents filed in Superior Court in Massachusetts, where Curtis lives. The NAF arbitrator, Paul Rabchenuk, declined to comment.

"It's terrifying to be put through this process," Curtis says. "Every time I tried to communicate with the NAF or one of the attorneys, they just ignored me. It was decided against me before it started."

Of all the cases I learned about, however, perhaps the most unsettling involved Kaiser Permanente.

When attorney Russell Kussman agreed to represent Niaomi Franco, who was born in Kaiser's Fontana hospital with permanent brain damage, he felt he had an uphill climb. Franco's parents, he says, alleged that Kaiser had waited too long before performing a Caesarean section—a claim of negligence that the healthcare provider denied.

At the least, Kussman was determined to go before an arbitrator who didn't depend on Kaiser's business. He chose Robert Altman, a former Superior Court judge in Los Angeles, because Altman's disclosures showed no recent or ongoing work for Kaiser.

But as it turned out, the disclosures were incomplete, according to documents filed in state Superior Court in San Bernardino. Altman had done a lot of work for Kaiser, including a recent birth injury case in which he ruled for the company.

Kussman says he didn't learn of this, however, until after he lost the case. No one accused Altman of omitting the information on purpose; he said in a court declaration that he believed his company, Lucie Barron's ADR Services, would provide it. The firm's failure to do so, he added, was unintentional. Even so, Kussman says he wouldn't have used Altman if he had known all the facts. The court reversed Altman's award, and a new arbitration is scheduled for December.

Even if there is full disclosure this time, Kussman believes he is stuck in a system that is "by its nature corrupt." Jurors don't care about pleasing Kaiser, but any arbitrator "knows that whatever he rules, Kaiser is going to look at it and decide whether they're going to use him again. It's as simple as that."

Kaiser's lawyer, Denise Taylor, challenges the idea that arbitrators are loyal to the company and says she loses more medical malpractice cases in arbitration than in court. "If an arbitrator finds for the defense too many times," Taylor says, "he or she will be blackballed by the plaintiffs' bar. It goes the other way just as much."

Still, because arbitration clauses are often buried in fine print, employee manuals or the junk that comes with credit card bills, "people are obviously entering into these agreements without any understanding of what rights they're giving up," Ronald George says.

I do know what I gave up. To write this story, The Times made me sign a contract in which I "waive and give up any right to a jury trial" if I wind up with a grievance against the newspaper. Instead, I've got to use JAMS. I'd rather have a jury than a JAMS judge decide such things. But, practically speaking, I had no choice. 

*

(INFOBOX BELOW) 

*

$1,000,000: The estimated annual income of a top-tier retired judge acting as a private arbitrator.

*

55.1%: The percentage of consumer contracts that have mandatory arbitration clauses. 


Taking Marriage Private   By STEPHANIE COONTZ   State governments should get out of the matrimony business.     Sig?
------------ - -
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Comments 12| Recommend 3
Are you gonna believe the experts, or will you believe your lyin' eyes? That might be the subtheme of James Tooley's beautifully written and masterfully argued new book, "The Beautiful Tree: A personal journey into how the world's poorest people are educating themselves." Tooley, a Briton, took his mathematics degree to Zimbabwe to teach in the early 1980s, and, despite requesting a post in a poor rural village, was assigned to a school for the children of the government elite. Two years later he wangled a position in a rural school.

At the time he defended Zimbabwe's attempt to provide free government schools for all its people and believed that "once richer urban people properly paid all their taxes, and the international community coughed up a decent amount of aid, it would be able to make education free for all." "Only when rich Western governments spend much more on aid can every child be saved from ignorance and illiteracy. /That's the message we hear every day, from the international aid agencies and our governments, and from pop stars and other celebrities."

Tooley then taught at a university in South Africa, went back to England to get a doctorate in education and, in due time, got a commission in 2000 from the World Bank's International Finance Commission to study private schools in developing countries. But he was troubled that, despite his concern for the poor, his job would wind up being to study how the privileged were being served, because everybody knows that in developing countries private schools /only serve the wealthy and privileged.  A a a a a

"Then one day, everything changed," he writes. On a national holiday he took an autorickshaw into the Old City – the slums – of Hyderabad, India. As he shocked his driver with his determination to explore the slums, he discovered that "the stunning thing about the drive was that private schools had /not thinned out as we went from the poshest parts of town to the poorest. Everywhere among the little stores and workshops, were private schools!"

So began his journey of discovery.

Tooley that first day encountered Fazalur Rahman Khurrum, head of a ramshackle establishment grandly named the Royal Grammar School and also head of an association catering to private schools serving the poor, with 500 members in Hyderabad alone. Over the next 10 days Tooley visited 50 schools and was impressed by the enthusiasm of students and teachers alike.

It turned out that even though government schools were set up throughout the city, many poor parents had a /low opinion of them and scraped together the 60-100 rupees a month ($1.33-$2.22 at exchange rates then) to send their children to private schools. And while many of these schools were begun by people with a special feeling for poor people and a desire to help them, /almost none were charities (though all accepted for free or at reduced rates orphans and others who couldn't afford the regular fees) but /had to make a profit to survive.

Bias against profit

The /experts at the World Bank, when told of this discovery, dismissed the phenomenon as "businessmen ripping off the poor," but that didn't jibe with what Mr. Tooley had seen with his own lyin' eyes. Still, he wondered about the quality of education these children were receiving and just how widespread the phenomenon of private schools for the poor was.

Instead of seeing such schools as a possible answer to illiteracy and poverty, however, the certified development experts – most of whom had never personally ventured into a slum – instructed him that this only meant the government must redouble its efforts to bring government schools to everybody, with plenty of aid and instruction from the international community, of course. The private schools were simply a passing phenomenon, run by unscrupulous people who cared only about /profit.

Studying the development literature, Tooley found that some reputed experts, including India's Nobel-winning economist Amartya Sen, were aware of private schools, even noting that in rural areas as many as /30 percent of poor parents sent their children to private schools. But these facts played /no part in the experts' recommendations. Only when government-run schools reached every poor child would the Nirvana of education for all be reached.

Some of the experts were even aware of shortcomings in public schools. One report on four provinces in India noted that unannounced visits found "teaching activity" was occurring in only half of the government schools, and in a third of them the principal wasn't even around. Reports abounded of teachers sleeping during class time, showing up drunk or not showing up at all. This report even noted some valid reasons parents might prefer private schools:

"In a private school, the teachers are /accountable to the manager (who can fire them), and, through him or her, to the parents (who can withdraw their children). In a government school, the chain of accountability is much weaker, as teachers have a permanent job with salaries and promotions unrelated to performance. This contrast is perceived with crystal clarity by the vast majority of /parents."

Yet such observations /never made it into the executive summaries of such reports. Instead of recommending encouragement of private schools – the government instead sent inspectors to note the absence of playgrounds and clean facilities, but didn't recommend closing them if they received suitable /bribes, which were built into the private schools' budgets – they advocated the long path of improving government schools and treating private schools as an unfortunate embarrassment.  
Undeterred, Tooley took time from his official job – investigating schools for the privileged  ???  in every country he visited – to get into the slums to see what the poor were doing for themselves. In Ghana, Somaliland and Goa, he found similar developments: poor parents were sacrificing to send their children to private schools.

Finally, at a conference where he presented his findings, Tooley met Chuck Harper, senior vice president of the John Templeton Foundation, which was interested in "free-market solutions to poverty." He got a grant from the Templeton Foundation and began a research project to explore private schools for the poor and how they stacked up to government schools in quality of education.

Thus he assembled teams of researchers in India, Nigeria, Kenya, Ghana and elsewhere. In Nigeria he had to negotiate open sewers, mud and narrow alleyways, but he found a thriving community of private schools in the slums of Makoko in Lagos. He found private schools in tiny fishing villages in Ghana, and even in the far reaches of rural China, after officials confidently informed him that there were /no private schools for the poor anywhere in that communist bastion.

On one occasion in Ghana, Tooley became impatient with a school proprietor who kept him waiting 20 minutes while she talked to "a very thin, unkempt older man." When he got up to tell her that he was upset by her rudeness and was ready to leave, she simply said, "I'm sorry, but this is a parent." She knew who was important in her world. International experts could wait.

Commitment gap

So what did Tooley's research project uncover? In India, teaching commitment (measured by teachers actually teaching during unannounced visits) was highest in 
1 recognized (officially tolerated) private schools, followed by 
2 unrecognized private schools, with 
3 government schools trailing badly. 
Most private schools in India teach in /English, while government schools, thanks to political pressure, start teaching in the local dialect.

Looking at 14 inputs that could be seen as proxies for quality – drinking water, toilets, proper buildings, desks, blackboards, libraries and the like – government schools outperformed private schools operating on shoestring budgets in /only one category: playgrounds.

Tooley's teams tested students in government and private schools and found that when it came to educational attainments the students in private schools /outperformed counterparts in government schools dramatically. "The results from Delhi were typical. In mathematics, mean scores of children in government schools were 24.5 percent, whereas they were 42.1 percent in private unrecognized schools and 43.9 percent in private recognized. … In English, the performance difference was much greater (children in unrecognized schools enjoyed a 35 percentage-point advantage over their public school counterparts, whereas children in recognized schools scored 41 percentage points more)." Private-school students even outperformed public school students in Hindi, though English was usually the medium of instruction.

Tooley's teams found similar results in Nigeria and Ghana (statistical details at www.ncl.ac.uk/egwest). And the government schools had far greater resources to work with – in some areas public school teachers were paid /seven times what private school teachers were, and international aid agencies, both governmental and private, give money /only to government schools.

'Beautiful tree'

Finally, Tooley was intrigued by a 1931 statement from Mahatma Gandhi that illiteracy was more prevalent in India than before the British came because the British administrators "when they came to India, instead of taking hold of things as they were, began to root them out. They scratched the soil and began to look at the root, and left the root like that, and the beautiful tree perished." So Tooley began to research education in pre-colonial India. Rooting through musty colonial archives, he found reports that confirmed that /before the British came more Indians had been educated at least to the level of minimum literacy, almost all in village-based /private schools that charged fees.

There's a happy ending. In 2006 Tooley won a competition on private-sector development sponsored by the Financial Times. After presenting a paper in Singapore and having it reprinted in the Financial Times, he listened to a message on his answering machine from Richard Chandler, a New Zealander who founded /Orient Global, a private investment company. "Professor Tooley," he said, "I've read your article in the Financial Times … well, I'm your investor."

Chandler was as good as his word. James Tooley is now head of Orient Global's  Education Fund, capitalized at $100 million, which gives grants, advice on curriculum and educational standards, and low-cost loans to /private schools around the world, and is building a chain of private schools for the poor in Hyderabad, India, where it all began. The "international development community" still has /no clue about private schools for the poor, but in undeveloped countries around the world the poor, with a little help from their real friends, entrepreneurs and investors, are finding their own way out of poverty.

Contact the writer: abock@ocregister.comor 714-796-7821
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	oc4truth wrote:

I also know an Indian Christian working in Uttar Pradesh who has started schools in a number of villages where apparently there aren't existing schools or else they aren't available for most children. I don't know if they charge students or not but I'm sure they are not trying to make a profit, but instead serving a need.

He reports that especially for girls, few receive an opportunity for education and especially past a few years of school. So they have stepped in to change that and offer education in some of these very rural villages.
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	oc4truth wrote:

Well it seems that most comments are ignoring what the article was about which was about private schools in poor areas of the 3rd world. It didn't deal with middle class or upper class areas of either public or private schools, nor did it deal with them in developed countries.

That said, my Mom was a public school in the LAUSD on the elementary level for many years. I think she was a good one who dealt with many challenges, large class sizes, kids coming in from other parts of the country or immigrants with less educational background or even English learners, racial divides (some were influenced by the Black Panthers with the very negative ideas of Whites which as you can imagine could make teaching them a challenge--but she did) etc. My Aunt was also a LAUSD elementary teacher. It seemed that whenever they got together they were always griping about all the non-teaching stuff they had to do.

All that was over 30 years ago and my impression is that if anything it has become more challenging for teachers.

My impression in visiting parts of Latin America is that the public schools there have even more challenges than those faced by my Mom and Aunt with much larger class sizes.

Anyway, good article showing how the "experts" have their accepted views that are listened to because they are the "experts" even if they have not really investigated.

It is good to have those who are willing to actually take a look at what actually is working whether it fits what the experts say or not.

It seems that around the world, parents want a better life for their children and realize the importance of education and in many cases are willing to really sacrifice so that their children have a better opportunity.
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	capofirst wrote:

I think a UC education would depend on your major or area of focus. If you are in the social areas, I can see the liberal slant, but I never found that to be true in the sciences or math.
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	ssaworker wrote:

I graduated from California public schools, though I attended in other states prior. I attended California community colleges (largely outstanding) and graduated from a UC school.

As a parent, my kids have attended California schools.

My experience is that the public K-12 schools, notably in Newport Mesa, are on a downhill slide that has nothing to do with money. It has to do with politics and the endless expectations of parents and employees, and those goals are at cross purposes. Further, it has to be said, the overcrowding of our classrooms by illegals and their anchor kids. We spend WAY TOO MUCH MONEY on Spanish language duality. My child attended a school in Newport Mesa where the PTA meetings were done in Spanish only. The class was taught in Spanish half the day. That robbed my child of HALF her education!

This is absurd! Public schools should be taught in ALL ENGLISH. Sink or swim. No more mollycoddling Spanish speakers! These kids are not being helped by this. The best way to learn a language is to immerse yourself in it. There are way too many people who emigrate here (from all countries) who never learn to properly read, write or speak English, because we bend over backwards to accommodate them. And then, they pass that on to their kids, crippling their success. And, in the meantime, my kid, your kid and other kids are robbed of half their time in learning. STOP IT!

Last? While other people may have a different experience, I know that I was ROBBED when I attended UC. I paid tens of thousands of dollars for a substandard, sub-par education. The emphasis on liberal philosophy, shoving of "political correctness", apologistic re-writing of history and idiotic social reworking is just part of it. The poor quality of teaching, as well as the appalling lack of focus, makes our state schools a joke. If I could, I would demand a refund.

Geradeus is right...public schools, top to bottom, are a waste.
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	capofirst wrote:

Public schools do a better job of educating students than private schools when they are compared using like students. If you want to put your kids in private schools for social or religious reasons, that makes sense. But it doesn't make sense if it's about the education they receive. 

Most students that I've encountered that were home schooled until middle or high school really struggled when they went to a public or private school. This is a generalization, but most seems to be socially inept.
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	jdybarra wrote:

if I had children of schoo age today, I would be hard pressed to put them in the California public school system. As Jesse Jackson said "I will not sacrifice my children at the alter of public education".
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	hduncan wrote:

comparing our public schools to african rural private schools is like making the analogy of a caterpillar tractor to a plow. light years apart. private schools in india, i kid you not, are no wonderland of egalitarian promise. our public schools are still churning out a steady 35-50% solid citizens. you want more, then get in there and learn it. talk is cheap, and by the way, private school isn't. if you want charter and private, get ready for julio's school of azteca enlightenment, the white jesus supremacy academy, and indian school for all. including blacks. crazy as you are baby.
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	davejs wrote:

Alan,

You take the refuge of a cheap SOB with your private school argument. 

Look, we have a long and successful public school history in the United States of America. In California, we are the beneficiaries of a Public educational system that is admired throughout the world.

Five of the top ten technology, innovation and development centers in the Americas are located in California.

1) San Jose/Sunny Vale - Silicon Valley
5) Los Angeles/Long Beach/Glendale
7) San Diegoiego/San Marcos
8) Santa Ana/Anahiem/Irvine
10) San Francisco/San Mateo/Redland City 

Our economy is driven by the the knowledge industries that have developed around our schools and our great educational universities. 

Yet you are recommending that we adopt the educational practices of Zimbabwe. Ridiculous!

Why do you not look at the success all around you? From cow pastures to a great center of technological innovation, in less than a generation.

If anything needs doing, in our great depression, it is that we need to double down on our education system! No more cheese paring of our educational system. 

“Education First” not just in Santa Ana, but in the whole state.

Regards,
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	abierce121 wrote:

"permanent job with salaries and promotions unrelated to performance."

Sounds like that could be a problem (ya think?), though it doesn't say anything conceptual about the usefulness of government providing education. And of course, private schools tend to get more motivated students and parents, on average, than free schools. Also, disappointed there was no comparison of the amount of money spent per student at each kind of school.
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	martince wrote:

Public schools are only as good as the local parents demand them to be. 'nuf said.
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New Private Schools in South Africa Serve the Underserved 
By CELIA W. DUGGER   As many public schools have failed a post-apartheid generation of children from poor townships and rural areas, a budding movement is increasingly searching for alternatives.

/ Move Public Employees Into 401(k)s?   Private sector workers were herded into 401(k)-style plans long ago. Why should new government employees keep their traditional pensions?

/Blight Cures Drain City CoffersA2 
Redevelopment districts in California, designed to harness private enterprise to revive blighted areas, are increasingly putting a strain on local governments.

/ For sale: U.S. infrastructure?    By Lisa Schweitzer     Greece is having a fire sale of its publicly-owned transportation system, with planes, trains and roads all being sold off as the country... 

/Companies Use Immigration Crackdown to Turn a Profit  By NINA BERNSTEIN 

Private security companies have turned the detention of unwanted immigrants into a multinational industry with a history of abuse.

/ Is Our Adults Learning?   By DAVID BROOKS    Government doesn't profit from experience because of the way it goes about testing its policy problems. It should try learning the way businesses do.

· / Blackouts Show Lack of Private Investment in India 
India's blackouts this week highlighted that reforms of the power sector have failed to attract sufficient private investment to modernize the nation's ramshackle infrastructure.

/Do We Really Need FEMA?   Should the states, or private companies, take over FEMA's responsibilities for emergency response.   [during h….  sandy   l0/l2    nyt]

/Using Medicaid Dollars for Private Insurance   By THE EDITORIAL BOARD    There are major benefits and big risks in what some Republican-led states want to do.
· /Thatcher's Privatizations Cast a Long Shadow 
Margaret Thatcher, who died Monday, reshaped modern Britain by selling state-owned companies into private hands, paving the way for a spate of such dispositions around Europe and the world that continues three decades later. 

· U.K. Readies Royal Mail Privatization 
The U.K. government said it would sell a majority stake in state-owned postal service the Royal Mail through an IPO in the coming weeks, formalizing one of the biggest privatizations the country has seen for decades.

· The World Bank Wants to Privatize the One Thing We Can't Live Without
By Esther Bergdahl     6/l4

/ Public Problems, Private Dollars
/ Blackwater and the Role of Military Contractors    Should the government change the way it uses private security contractors who do jobs soldiers and Marines once did?

/ http://fee.org/freeman/detail/the-police-need-competition  - also on cops

/Mercenaries Join Nigeria's Military Campaign Against Boko Haram   By ADAM NOSSITER 

A foreign force that includes hundreds of South Africans is now fighting the Islamist group, officials said. Separately, the Islamic State accepted Boko Haram's pledge of allegiance.

	




	Room for Debate 

Private Profit, Public Gain? 
Can private investors play a role in modernizing our infrastructure? 


/wwii:  great war production partly due to profit

-------------------------- - - -

/Reining In Soldiers of Fortune   By SEAN MCFATE  Mercenaries are here to stay, and the best way to control them is through the marketplace.




Who Runs the Streets of New Orleans? 
How a rich entrepreneur persuaded the city to let him create his own high-tech police force.

In Arbitration, a ‘Privatization of the Justice System’
By JESSICA SILVER-GREENBERG and MICHAEL CORKERY 

Forced individual arbitration often bears little resemblance to court: The rules tend to favor businesses, and judges and juries are replaced by arbitrators whose rulings are difficult to appeal.

309 Comments 

· Watch: Beware Fine Print 

· Part I: Stacking the Deck of Justice 




· Part I: Arbitration Everywhere



· Part II: Privatizing Justice
http://www.economist.com/news/business-and-finance/21700844-migration-terrorism-and-austerity-help-contractors-prosper-private-security-firms-are 
When You Dial 911 and Wall Street Answers    By DANIELLE IVORY, BEN PROTESS and KITTY BENNETT    Since the 2008 financial crisis, private equity firms have increasingly taken over public services like emergency care and firefighting, often with dire effects.

/ Should the Veterans Health Care System be Privatized?   The federal Commission on Care, set up to study the future of Department of Veterans Affairs health care, is to present its final report soon.

/ 


Credit Shaw Nielsen 

Bottom Line Nation 

In American Towns, Private Profits From Public Works By DANIELLE IVORY, BEN PROTESS and GRIFF PALMER 5:00 AM ETTowns have turned to private equity firms to manage their waterworks, which bring upgrades, but can carry hefty price tags

Why Britain’s Trains Don’t Run on Time



By OWEN JONES 4:28 AM ET

The government won’t recognize it, but railway privatization has been a costly fiasco

The Benefits of Private Financing for Public Works    By MARY E. PETERS and SAMARA BAREND 

Critics derided President Trump's proposal for infrastructure repairs because it relies heavily on private funds. But such partnerships work.   Nyt   7/l7

Britain Was a Pioneer in Outsourcing Services. Now, the Model Is ‘Broken.’   By KIMIKO de FREYTAS-TAMURA   For a generation, Britain has eagerly enlisted private contractors to provide social services. But the model may be cracking under the pressure of austerity.

/bias  4/ll/l8:   Escapes, Riots and Beatings. But States Can’t Seem to Ditch Private Prisons. 

By TIMOTHY WILLIAMS and RICHARD A. OPPEL Jr.

Despite large-scale failures, states that try to swear off the use of private prisons find few alternatives.

New York’s Plan to Clean Up Public Housing: Private Landlords  -  https://www.nytimes.com/2018/11/15/nyregion/nycha-private-landlords-repair.html?action=click&module=Well&pgtype=Homepage&section=New%20York 

/ https://www.bing.com/search?q=privatize+the+military&form=EDGSPH&mkt=en-us&httpsmsn=1&plvar=0&refig=20a90b38453849cba9d3e06ea68c7861&sp=1&qs=AS&pq=privatize+the+mili&sc=1-18&cvid=20a90b38453849cba9d3e06ea68c7861&cc=US&setlang=en-US 
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/ pri mil - https://www.bing.com/search?q=country+with+the+most+privatized+military&form=IENTHT&mkt=en-us&httpsmsn=1&msnews=1&refig=38523b79ca734dade6ca201eaae26308&sp=-1&pq=country+with+the+most+privatized+military&sc=1-41&qs=n&sk=&cvid=38523b79ca734dade6ca201eaae26308 
/ Weapons contractors hitting Pentagon with inflated prices | 60 Minutes - CBS News  5/2l/23
